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The Rule of Law

Mr. Stephen Kai-yi Wong

Recently, the “rule of law” (3 &) has become the talk of the town. Government
officials (whether in Hong Kong or the Mainland !), lawyers and law students, as
well as occupiers in the streets of Mong Kok, talk about it. It is however not clear
if they refer to the same core message.

The rule of law is one of Hong Kong's greatest strengths. It is the cornerstone of
Hong Kong's success as a leading international commercial and financial centre,
providing a secure environment for individuals and organisations and a level
playing field for business.

Despite the enabling power under Article 158 of the Basic Law and Article 67(4)
of the Constitution of the People's Republic of China, the four interpretations of
the Standing Committee of the National People's Congress ("NPCSC") have
received cautious and vigilant feedback from the community and legal profession alike. There is concern
about NPCSC’s interpretations giving the perception of undermining the courts’ power in adjudication, and
violating the principle of separation of power and judicial independence, and ultimately the failure in uphold-
ing the rule of law in Hong Kong.

Lately, Andrew Li Kwok-nang, the former Chief Justice of the CFA had the following observations 2 to make:

“The rule of law [sic] involves.... First, everyone — both those who govern and those who are governed — is
subject to the same laws. This is in contrast to the idea of ‘rule of man’ (A i&).

“Secondly, disputes [amongst] citizens, and between citizens and government are resolved fairly and impar-
tially by an independent judiciary, ... and such independence has two aspects: one, the judiciary is institution-
ally independent from the executive and the legislature; two, each judge is independent, whether sitting alone
or in a collegiate court consisting of more than one judge.

“Thirdly, [sic] as stated in the preamble to the United Nations Universal Declaration of Human Rights, it is
essential that human rights should be protected by the rule of law (3% i%). This distinguishes the rule of law (
¥ 2 i5) from the concept of ‘rule by law’ (L3 i A).

“... under the principle of judicial independence, judges should not be pro or anti anyone or anything. They
should be fair and impartial. Judges have no master, political or otherwise. Their fidelity is to and only to the

law (R # AR 4

The Hong Kong Bar Association also reiterated its respect for the rule of law, which means “far far more than
merely doing things according to law (fi i # %) or governing according to law (i % # ) >

1.See e.g. Communique of the Third Plenary Session of the 18th Central Committee of the Communist Party of China, by Xi
Jinping (g i F), General Secretary of the CPC Central Committee, Beijing, 12 November 2013; the Fourth Plenary Session of
the 18th Central Committee of the Communist Party of China opened on 20 October 2014 had for the first time the rule of law as
the theme of the Party session. The rule of law was defined as the principle that a nation should be run in accordance with the law,
and not by arbitrary decisions by individual officials. See also the “Judicial Reform focuses on strengthening Rule of Law”
(Xinhua) on Chinadaily.com.cn 19 October 2014.

2.See “Price of liberty”, by Andrew Li (2= [ ), South China Morning Post, Friday,15 August 2014.

3.See Response of the Hong Kong Bar Association to the publication of the White Paper on the Practice of “One Country, Two
Systems™ Policy in the Hong Kong SAR by the State Council in June 2014,

Lord Bingham, who held office successively as Master of the Rolls, Lord Chief Justice of England and Wales
and Senior Law Lord of the United Kingdom, identified eight basic principles as the ingredients of the rule of

law *:

1. The law must be accessible and so far as possible intelligible, clear and predictable;

2. Questions of legal right and liability should ordinarily be resolved by application of the law and not the
exercise of discretion;

3. The laws of the land should apply equally to all, save to the extent that objective differences justify differ-
entiation;

4. Ministers and public officers at all levels must exercise the powers conferred on them in good faith, fairly,
for the purpose for which the powers were conferred, without exceeding the limits of such posers and not
unreasonably;

5. The law must afford adequate protection of fundamental human rights;

6. Means must be provided for resolving, without prohibitive cost or inordinate delay, bona fide civil disputes
which the parties themselves are unable to resolve;

7. Adjudicative procedures provided by the state should be fair; and

8. The rule of law requires compliance by the state with its obligations in international law as in national law.

In a nutshell, the rule of law is not simply about law and order. Whilst breakdown of law and order is a tempo-
rary phenomenon; breakdown of rule of law means a collapse of good governance and constitutional machin-
ery. The rule of law is more than rule “by, or according to” law. The basic tenet is that however high you may
be, the law is above you. Its fundamental core value is the protection of human rights. But, in the absence of
a truly independent judiciary, it is little more than a legalistic or political slogan.

4.See Tom Bingham, The Rule of Law, 2011, Penguin Law

About the Alumnus:

Mr. Wong joined Wong Shiu Chi Secondary School in 1967 as a Form 1 student. He graduated from Univer-
sity of Hong Kong and was later awarded a government legal scholarship to further his studies and training in
the UK, where he was also conferred a Master of Laws (Intellectual Property and Civil Litigation) by London
School of Economics.

He is a barrister by occupation. He retired from the government service in September 2014 as a government
lawyer for 35 years, having been Assistant Director of Public Prosecutions, Deputy Solicitor-General and Sec-
retary of the independent Law Reform Commission of Hong Kong. He was part-time lecturer and advocacy
examiner of the University of Hong Kong for a number of years. Currently, he is also a fellow cum council
member of the Hong Kong Institute of Arbitration, a qualified dispute resolver of the London-based Academy
of Experts, a director of China Law Society in Beijing, and an adjunct professor of the School of Law, City
University of Hong Kong teaching two of the Master of Laws curricula
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The Role of a Legislative Drafter
Mr. Ng Man Chun

When we learn that someone is a lawyer, we will probably have some images of
him or her readily formed in our mind. Would you imagine that he or she wears a
gown, puts on a wig and argues on points of law in front of the judge and jury in
the court, as a barrister? Alternatively, would you recall seeing a lawyer witness,
as a civil celebrant, the marriage of a couple of newlyweds? These are, indeed, the
typical examples of the important roles assumed by legal professionals. However,
there are some other equally important sectors of the legal profession that we may
not hear about so often. One of them is legislative drafting.

Since my admission as a solicitor of the HKSAR in 2010, I have been working as
a legislative drafter in the Law Drafting Division of the Department of Justice.
There are around 30 legislative drafters in my division.

Simply put, our duty is to write the law.

HKSAR is a common law jurisdiction, but statutes enacted by the legislature is still a substantial component
of the law of the region. Very often, policy initiatives of the government are to be carried out by means of leg-
islation. For example, to prevent traffic accidents caused by lorry drivers’ inability to see passengers at the
back of the vehicles when the vehicles are reversing, the government has recently formulated a policy to
require every goods vehicle to be fitted with a “reversing video device™, i.e. a device that displays to the driver
an instant image of the rear area of the vehicle when it is reversing. The only practicable way to ensure that
every citizen will be sufficiently discouraged from breaching that requirement is to make it a legal require-
ment. As such, the service of the Law Drafting Division has been engaged to convert that policy initiative into
a statutory provision, which came into operation on 1 October 2014.

There is a reason why we use the word “drafting”—instead of “writing”—to label our specialization, or
describe the nature of our profession. Let’s look up the dictionary—to “draft” means to write something that
will need to be changed from time to time before it reaches its final form. Writing a piece of legislation neces-
sarily entails a sophisticated process of deliberation and evolution. On one hand, it is of utmost importance
that we produce legislation that is legally sound and effective, relying not only on our legal knowledge and
logical mind as lawyers, but also close communication with the instructing officers from relevant government
departments. On the other hand, we must simultaneously ensure that the readers or users of the statute book-
from judges and private legal practitioners to members of the general public—can have a clear understanding
of its content, which is only achievable if the language adopted for the legislative texts is precise, unambigu-
ous, plain and succinct.

Allin all, in preparing legislation that is both enforceable and comprehensible, legislative drafters play a vital
role in strengthening the rule of law.

About the Alumnus:

Mr. Ng graduated from WSC (class 7A) in 2002, and entered the University of Hong Kong in the same year,
studying the double-degree program, Bachelor of Social Sciences (Government and Laws). He obtained his
Bachelor of Social Sciences degree il 2005 and his Bachelor of Laws degree in 2007, and studied one more
year in HKU to acquire the Postgraduate Certificate in Laws in 2008. After graduation from the university,
Mr. Ng completed his 2-year trainee solicitor contract in a solicitor firm, Sit, Fung, Kwong & Shumand was
subsequently admitted as a solicitor of HKSAR in 2010. Sifice-the admission, he has worked in the Law
Drafting Division of the Department of Justice as Government Counsel. He was promoted to Senior Govern-
ment Counsel in October 2014.
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